
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 

National Services Scotland 
 

Working Time Regulations – Guidelines 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
April 2012 

 1



1.0  Introduction 
 
There is a general responsibility for employers and employees, under health and 
safety law, to protect, as far as is practicable, the health and safety of all employees 
at work. 
 
National Services Scotland (NSS) recognises that controls on working hours should 
be regarded as an integral element of managing health and safety at work and 
promoting health at work.  NSS will therefore ensure the organisation of work and 
working practices.  
 
NSS is committed to embedding Staff Governance Standards across the 
organisation and to making NSS a better place to work.  Staff Governance focuses 
on how NSS staff are managed and feel they are managed.  In order to comply with 
the Staff Governance Standards, NSS works at improving how our staff are treated at 
work, in terms of 5 key principles.  One of these principles is that staff must be 
provided with an improved and safe working environment and NSS has responsibility 
to protect as far as is practicable, the health and safety of all employees at work.  
This responsibility is delivered through the requirements of the Health, Safety and 
Wellbeing policy, strategy and action plan which is overseen by the Occupational 
Health and Safety Advisory Committee (OHSAC) and to the Board through the 
Corporate Responsibility Group Committee.  Part of this responsibility will be to 
ensure that staff work appropriate hours. 
 
NSS is also committed to ensuring that all arrangements agreed in respect of 
working time do not discriminate against members of staff with family or other carer 
responsibilities. 
 
It is the responsibility of NSS as the employer to ensure compliance with the Working 
Time Regulations 1998.  This compliance will be achieved through the line 
management structure within NSS and in accordance with these guidelines. 
 
This procedure is based on the regulations set out in Section 27 and Section 2 of the 
Agenda for Change Terms and Conditions Handbook and the Working Time 
Regulations 1998. 
 
Should members of staff have any difficulties with understanding any aspect of these 
guidelines, or require further information in respect of accessibility, interpretation or 
application of the guidelines, they should contact HR, their Line Manager or Staff 
Side Representative. 
 
 
2.0  Exceptions 
 
Doctors in training are excluded from the provisions of this agreement. 
 
Regulation 18 of the Working Time Regulations states: 
 
“Regulations 4(1) and (2), 6(1), (2) and (7), 7(1), and (6), 8, 10(1), and 11(1) and (2), 
12(1), 13 and 16 do not apply … 
 
(c) where characteristics peculiar to certain specified services such as the armed 
forces or the police, or to certain specific activities in the civil protection services, 
inevitably conflict with provisions of these Regulations.” 
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Regulation 2 cites ambulance services within the definition of civil protection 
services. In the case of employees unable to benefit from the protection of the 
Working Time Regulations, ambulance services employers are expected to apply the 
principles of the Regulations and this agreement, as far as the exigencies of the 
service permit. 
 
For the purposes of NSS these guidelines apply to all directly employed NSS staff.  
There are only a small number of exceptions, for example doctors in training (as 
detailed above) where a separate national agreement governs their working time. 
 
It should also be noted that the Road Transport (Working Time) Regulations 2005 
apply to mobile workers in operations subject to EU Regulations 3820/85 on drivers’ 
hours.    The Road Transport (Working Time) Regulations 2005 set out specific rules 
to govern the working hours; reference periods; night working and rest 
periods/breaks for workers in this area.   
 
Managers of staff in these groups should ensure that they are fully aware of the 
specific regulations that apply to this group of staff, seeking guidance on application if 
required from HR. 
 
Please also note that the regulations which apply to ‘Young Workers’ (those aged 
under 18) are more stringent.  Managers of ‘young workers’ should seek advice from 
HR to ensure that they are aware of the regulations which apply. 
 
 
3.0  Useful Information 
 
Other policies/guidance that you may find useful include: 
 

• Section 27, NHS Terms & Conditions of Service Handbook 
 

• Section 2, NHS Terms & Conditions of Service Handbook 
 

• Section 2, NSS Standing Financial Instructions 
 

The following website may also be of interest:- 
 

• NHSScotland Staff Governance – www.staffgovernance.scot.nhs.uk  
 
 
4.0  Impact on Existing Arrangements 
 
Employees will suffer no detriment because they have exercised any of their 
entitlements as set out in these regulations.  The provisions of the Working Time 
Regulations are not maximum standards and conditions which are currently in place 
and more favourable to staff, should not be worsened. 
 
 
5.0  Responsibilities 
 
5.1  NSS 
 
It is the responsibility of NSS to ensure that staff can take their rest so that health and 
safety is not jeopardised. 
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5.2  Line Manager 
 
Those responsible for designing and implementing shift/duty rosters and department 
working patterns are responsible for ensuring that the provisions of these guidelines 
are met. 
 
 
5.3  Staff 
 
All staff are expected to comply with the provisions of these guidelines and to take 
any compensatory rest awarded to them. 
 
 
6.0  Working Hours 
 
6.1  Definition of Working Time 
 
Working time may or may not happen to coincide with the time for which an 
employee receives pay or with the time during which they are required to work under 
a contract of employment.  Working time will include time taken for training purposes, 
civic and public duties, health and safety and trades union duties. 
 
Employees will not normally be expected to work on average more than 48 hours per 
each seven day period, calculated over 17 weeks.   In exceptional circumstances the 
reference period may be extended, subject to agreement in Partnership, to a 
maximum of 52 weeks.  Unless it is agreed in Partnership to the contrary, the 
averaging reference period is the 17 weeks immediately preceding each day in the 
course of a worker’s employment. 
 
Working time is calculated exclusive of meal breaks, except where individuals are 
required to work during meals, in which case such time should be counted as 
working time. 
 
 
6.2  Working (Individual Option to Work) More than 48 Hours a Week 
 
An employee may choose to agree to work more than the 48 hours average weekly 
limit.  Any agreement would be an individual, voluntary one and no pressure should 
be placed on an employee to take this option and it must be agreed in writing with the 
Line Manager.  Advice should be sought from HR prior to an agreement being 
reached. 
 
(A copy of the agreement form is attached as Appendix A) 
 
The agreement may relate to a specified period or apply indefinitely.  To end any 
agreement, an individual must give written notice to their Line Manager. This can 
take the form of a previously specified notice period of up to three months written in 
any agreement or, if no notice period is specified, only seven days notice would be 
required. 
 
Records of such agreements must be kept by HR and made available to local and 
NSS Partnership Forums as required. 
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7.0  Secondary Employment 
 
As outlined in the NSS Standing Financial Instructions, employees must notify NSS if 
they propose to take up outside employment which would, when both employments 
are combined, result in their average working week exceeding 48 hours. 
 
Details of the working hours and working pattern should be submitted to their Line 
Manager on the form attached as Appendix B.  Records of secondary employment 
will be kept by HR.   
 
Employees are reminded that they are not allowed to accept any outside employment 
which would require their attendance at any time during their normal working hours 
with NSS.  
 
 
8.0  Night Work 
 
Certain areas within NSS operate a 24 hour service.  This necessitates an element of 
evening and/or night working, normally defined as shift or unsocial hours working. 
 
Night-time is a period of at least seven hours which includes the period from midnight 
to 5am. 
 
A night worker is someone who is classed as working for at least three hours daily 
during night-time hours as a “normal course”.  Line Managers should ensure that the 
“normal hours” of their night workers do not exceed an average of eight hours over a 
17 week period. 
 
“Normal hours” are those which are regularly worked and/or fixed by contract of 
employment.  The calculation is not affected by absence from work, as a worker’s 
normal hours of work would remain the same, regardless of the “actual” hours 
worked.  Time worked as overtime is not normal work unless an employee’s contract 
fixes a minimum number of hours. 
 
 
9.0  Special Hazards/Heavy Physical or Mental Strain 
 
Divisional management, in conjunction with health and safety representatives and 
employees concerned must identify special hazards faced by night workers by 
identifying them in risk assessments as involving a significant risk to health and 
safety, undertaken in accordance with the Management of Heath and Safety at Work 
Regulations 1992.  Risk reduction measures and any residual risk need to be 
identified in accordance with Health & Safety Risk Assessment. 
 
Line Managers should ensure that night workers, whose work does involve special 
hazards or heavy physical/mental strain, do not actually work for more than eight 
hours in any 24 hour period, during which the night worker performs night work. 
 
 
10.0  Health Assessments for Night Workers (Transfer to Day Work)  
 
All night workers are entitled to a regular free and confidential occupational health 
assessment and, additionally, when a work related problem is identified, to determine 
if they are fit to undertake the night work to which they are assigned.  These 
assessments are offered on an annual basis.  
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For further details of these health assessments or to book an assessment, please 
contact:  nssoccupationalhealth@nhs.net  
 
Paid time off should be given to employees to attend health assessments. 
 
Where a medical practitioner raises a concern in relation to night work an 
occupational health assessment will be carried out and where health problems 
related to night work are identified the employee should be offered, wherever 
possible, the option of transfer to suitable day work with appropriate pay and 
conditions of service.   
 
 
11.0  On-Call Arrangements 
 
The definition of On-Call determined by the Scottish Terms & Conditions Committee 
is:  “Staff who are available to work at home or elsewhere and required to attend the 
workplace if called”. 
 
Employees who are ‘on-call’ ie available to work if called upon, will be regarded as 
working from the time that they are required to undertake any work related activity i.e. 
a call or call-out.  Where employees are on-call but otherwise free to use the time as 
their own, this will not count towards working time. This method of calculating 
working time will not affect on-call payments. 
 
Where employees are required to ‘sleep in’ on NSS premises for the duration of a 
specified period, local arrangements should be made for compensatory rest. 
 
 
12.0  Rest Breaks 
 
Where the working day is longer than six hours, employees are entitled to take a 
break of at least 20 minutes.  Rest breaks must be taken during the period of work 
and should not be taken either at the start or the end of a period of working time. 
Employees should be able to take the rest period away from their work station.  
 
In exceptional circumstances, and by agreement with the employee, where a rest 
break cannot be taken, the unused entitlement should be claimed as a period of 
equivalent compensatory rest.  Compensatory rest is where an employee has not 
been able to receive their normal breaks and therefore the rest is taken later, ideally 
during the same or following working day.  Line Managers should ensure that 
provision is made to allow compensatory rest to be taken.  Existing local 
arrangements which already provide for breaks of more than 20 minutes (e.g. lunch 
breaks) will meet the requirements of this provision and no further action will be 
needed. 
 
In circumstances where work is repetitive, continuous or requiring exceptional 
concentration, Line Managers must ensure the provision of adequate rest breaks as 
an integral part of their duty to protect the health and safety of their staff.  In such 
circumstances the advice of the NSS Healthy Working Lives team should be sought. 
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13.0  Minimum Rest Periods 
 
13.1  Minimum Daily Rest Periods 
 
Employees should normally have a rest period of not less than 11 hours in each 24 
hour period. 
 
In exceptional circumstances where this is not practicable because of the 
contingencies of the service, daily rest may be less than 11 hours.  In these 
circumstances records should be kept by the Line Manager which will be made 
available if required to local or NSS Partnership Forums.  Local arrangements should 
be agreed to ensure that a period of equivalent compensatory rest is provided. 
 
For example – if you finish work at 8pm on Monday, you should not start work until at 
least 7am on Tuesday. 
 
Any proposed regular amendment to the minimum daily rest period must be agreed 
in Partnership. 
 
It is recognised that in some emergency situations compensatory rest may not 
always be possible.   
 
Where full daily rest cannot be taken because an employee is changing shifts, the 
Line Manager should make arrangements to allow equivalent compensatory rest. 
 
 
13.2  Weekly Rest Periods 
 
All employees should receive an uninterrupted weekly rest period of 35 hours 
(including the 11 hours of daily rest) in each seven day period for which they work for 
NSS. 
 
For example – if you finish work at 6pm on Friday, you should not start work until at 
least 5am on Sunday. 
 
Where this is not possible they should receive equivalent rest over a 14 day period – 
either as one 70 hour period or two 35 hour periods. 
 
 
14.0  Record Keeping 
 
Line Managers should ensure that staff working hours are recorded and authorised 
on an appropriate system.  Going forward, the Scottish Standard Time System 
(SSTS), once rolled out across NSS, should assist in facilitating the accurate 
recording of hours worked. 
 
Records of working hours will be made available if required to local or NSS 
Partnership Forums. 
 
 

 7





Appendix A 
  

 
 

WORKING TIME REGULATIONS 1998 
 

AGREEMENT TO BE EXCLUDED FROM MAXIMUM WEEKLY WORKING TIME 
 
 
The Working Time Regulations give employees rights and obligations relating to work and 
rest – including providing for a maximum working week of 48 hours averaged over a 
reference period of 17 weeks. 
 
Individual employees are however permitted to choose to work more than the weekly limit 
provided this is done in writing in a legally binding agreement. 
 
I hereby agree that the provisions of Regulation 4 of the Working Time Directive 1998 
providing for a maximum of 48 hours working time per week shall not apply to my 
employment with NHS National Services Scotland.  This agreement is indefinite but may be 
terminated by me on giving no less than (insert appropriate notice period) notice. 
 
I acknowledge that I am responsible for providing NHS National Services Scotland with 
details of hours worked on a weekly basis and I will comply with any and all policies of NHS 
National Services Scotland, which relate to the maintenance of recording hours of work. 
 
 
Signature ……………………………..   
 
Print Name      ……………………………..   
 
Division  ……………………………..   
 
Date   ……………………………..   
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Appendix B 
  

 
 

WORKING TIME REGULATIONS 1998 
 

NOTIFICATION OF ADDITIONAL EMPLOYMENT 
 
 
Under the Working Time Regulations, NHS National Services Scotland (NHS NSS) has a 
statutory duty to ensure that staff who have additional employment outwith NHS NSS are 
not, in total, working more than an average of 48 hours per week unless they have signed an 
Opt Out Agreement to do so.  For this reason, we would be grateful if the following form 
could be completed and returned to HR. 
 
For Job Applicants 
 
If I am successful in obtaining employment with NHS NSS I do/do not* intend having another 
job outwith NHS NSS (*delete as appropriate). 
 
For Existing Employees 
 
I intend to undertake another job outwith NHS NSS. 
 
 
My other employer(s) name(s) and address(es) is: 
 
  
 
 ……………………………..   
 
 ……………………………..   
 
 ……………………………..   
 
 
I am contracted to work (on average) (enter number of hours) hours per week with the 
above employer(s). 
 
I understand that if my position changes, I will discuss the implications and notify my 
employer.  I understand that if my hours of work with the above employer(s) change, I will 
inform HR as soon as possible.   
 
Signature ……………………………..   
 
Print Name      ……………………………..   
 
Division  ……………………………..   
 
Date   ……………………………..   
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